








There are only four (4) states in the entire United States that require mandatory bonds: Hawaii, North Dakota, 
New Mexico and South Carolina. The other states only require a bond if the PEO does not meet a minimum net 
worth or working capital requirements (on average, the net worth or working capital requirement is $50,000 to 
$100,000). 

Hawaii currently has a mandatory bond of $250,000, which is the highest in the entire country of any state 
requiring a mandatory bond or a voluntary bond when a PEO does not meet minimum net worth requirements. 
North Dakota, New Mexico and South Carolina all have mandatory bonding requirements of$100,000 and 
none of these states require audited or reviewed financial statements, since a mandatory bond is in place. 

Of the other approximate twenty (20) states that have bonding requirements when the PEO does not meet 
minimum net worth requirements or bonds that are specific to PEOs that provide self-insured workers 
compensation or other insurances, the maximum bond for PEOs of all sizes is $100,000. 

HAPEO and many of the other stakeholders we have met and deliberated with are in agreement with the 
concept of a scalable bond. In the spirit of compromise we support a scalable bond per the following schedule: 

Annual PEO Payroll 1 

$150,000,001 or higher 
$25,000,001 to $150,000,000 
$0 to $25,000,000 

Bond Amount 
$250,000.00 
$ 50,000.00 
$ 10,000.00 

Mahalo for your time and consideration. We very much appreciate being part of this process and having our 
voice be heard during this 2013 Legislative Session. 

Respectfully submitted, 

�~� ct. �~�.�.�<�.�4�-�.�.� .. 

Nadine Stollenmaier 
President 
Dunhill Professional Staffing of Hawaii 

Main.(BOB).524.2550 I Fax.(80R).533.2196 I 1247 Kailm Rd .. Stc. D. Kailua. HI 96734 I www.du!lhillhaw3ii.colll 
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February 8, 2013 

TO: 

Date: 
Time: 
Place: 

Re: 

The Honorable Rosalyn H. Baker, Chair 
The Honorable Brickwood Galuteria, Vice Chair 
Members of the Senate Committee on Commerce and Consumer Protection 

Friday, February 8, 2013 
9:00am 
State Capitol, Conference Room 229 

Senate Bills 510 and 813 Relating to Professional Employer Organizations ("PEO") 

Dear Chair Baker and Vice-Chair Galuteria, 

My name is Desirea Aguinaldo, CEO and Co-Founder of OneSource, Inc. ("OneSource") and I am from 
Kahuku, Hawaii. We are a locally owned business, unlike most of the current registered PEOs. After 
l3 years of working in the PEO industry, I followed my father's entrepreneur spirit, and co-founded my 
own PEO business in 2009. This is now my 16th year serving Hawaii's PEO industry. I am a Board 
member of HAP EO. 

My name is Jody Dennett, President and Co-founder of One Source and I am from Pukalani, Maui, 
Hawaii. I followed my mother's entrepreneur spirit and co-founded OneSource. We are also one ofthe 
few women owned PEOs in Hawaii. Our PEO is unique in that we focus our attention on assisting 
Hawaii's small businesses and solo entrepreneurs. It is important for to you understand the type of client 
we represent as there is a need for a local PEO who serves the true small businesses in Hawaii. More 
than 50% of our clientele consist of fewer than ten (10) employees. Hawaii's small businesses need a 
PEO like ours. 

We would like to thank you for this opportunity to share with you and the committee our comments as 
they relate to SB 510. 

While we support the intent of these measures, as noted below, we humbly request the Committee's 
consideration of certain amendments to insure fairness in the bonding requirement and clarity in the 
definitional section (please reference testimony submitted by HAPEO for definition amendments). For 
the record, we support SB8l3, but wished to harmonize these bills so that the best provisions of both 
SB510 and SB8l3 are considered and implemented. Additionally, these amendments will allow us to 
continue to use our talents where needed and continue our dream of working for ourselves and helping 
Hawaii's locally owned businesses thrive. If this bond is not reduced to a reasonable scale, it will cause 
unnecessary hardship, which will ultimately affect our clients. 

330 Sand Island Access Road, Ste. 107 
Honolulu, HI 96819 
P: 808.690.9420 F: 808.690.9421 
www.OneSourceSupport.com 



Overview of Existing Laws (373L, 373K and Act 129) 
The State has currently struggled with implementing the existing conflicting laws (373L and 373K) in a 
meaningful way, especially as Act 129 (2010) required regulatory functions and expertise outside of the 
scope of the DLIR's existing scope of regulation. 

SB 510 Summary 
SB 510 would repeal Chapter 373L, Hawaii Revised Statutes ("HRS"), in its entirety and make certain 
targeted amendments to other provisions of the PEO law, HRS Chapter 373K, to simplifY and improve 
the implementation ofthe law, and to clarifY and amend the statutory responsibilities between a client 
company and the PEO. In addition, the bill would simplifY the regulation ofPEOs by empowering the 
Director of the Department of Labor and Industrial Relations to notifY the Department of Taxation when 
the GET tax exemption under HRS Section 237-24.75 is being denied for a PEO that violates Chapter 
373K, HRS. 

There are only four (4) states in the entire United States that require mandatory bonds: Hawaii, North 
Dakota, New Mexico and South Carolina. The other states only require a bond if the PEO does not meet 
a minimum net worth or working capital requirements (on average, the net worth or working capital 
requirement is $50,000 to $100,000). 

Hawaii currently has a mandatory bond of $250,000; which is the highest in the entire country of any 
state requiring a mandatory bond or a voluntary bond when a PEO does not meet minimum net worth 
requirements. North Dakota, New Mexico and South Carolina all have mandatory bonding 
requirements of$IOO,OOO and none of these states require audited or reviewed financial statements, 
since a mandatory bond is in place. 

Of the other approximate twenty (20) states that have bonding requirements when the PEO does not 
meet minimum net worth requirements or bonds that are specific to PEOs that provide self-insured 
workers compensation or other insurances, the maximum bond for PEOs of all sizes is $100,000. 

HAPEO and many of the other stakeholders we have met and deliberated with are in agreement with the 
concept of a scalable bond. In the spirit of compromise we support a scalable bond per the following 
schedule: 

Annual PEO Payroll I 

$150,000,001 or higher 
$25,000,001 to $150,000,000 
$0 to $25,000,000 

Bond Amount 
$250,000.00 
$ 50,000.00 
$ 10,000.00 

Mahalo for your time and consideration. We very much appreciate being part of this process and having 
our voice be heard during this 2013 Legislative Session. 

I Source: IRS Form 941 

330 Sand Island Access Road, Ste. 107 
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Respectfully submitted, 

Desirea Aguinaldo-Helsham 
CEO 

330 Sand Island Access Road, Ste. 107 
Honolulu, III 96819 
P: 808.690.9420 F: 808.690.9421 
www.OneSourceSupport.com 

Jody Dennett 
President 



February 7.2013 

Honorable Rosalyn H. Baker, Chair 
Honorable Brickwood Galuteria, Vice-Chair 

Professional 
Administrative 
C()~[rnployers 

Senate COllunittee on Commerce and Consumer Protection 
Stale Capitol, Room 229 
Honolulu, HI 96813 
Hearing Date: February S. 2013 
Time: 9a.m. 

Re: Senate Bill 813: related to Professional Employer Organizations ("PEO") 

Dear Chair Baker and Vice-Chair Oaluteria, 

My name is Ray O'Leary, the Executive Director/Administrator of the organization Professional 
Administrative Co-Employers (PACE), which is one of two trade associations representing the PEO 
industry. Our primary focus is on the federal level and we do not often get involved in state affairs. 
However, we have become increasingly alarmed by the excessive regulation at the state level that seems 
to unfairly target, or at least adversely affect, the smaller companies in our industry. We represent PEOs 
both large and small and helieve fervently that the health of our industry is dependent on having a !eve.! 
playing field tor all. While some oversight of Ollr industry inay be warranted, stacking fhe deek in favor 
of the larger PEOs is both unfair and unwise. 

PACE strongly supports SB813. SB 813 would repeal Chapter 373L, Hawai'j Revised Statutes 
eHRS"), in its entirety and make certain targeted amendments to other provisions of the PEO law, HRS 
Chapter 373K, to simplifY and improve the implemenlation of the law, and to clarifY and amend the 
statutory responsibilities between a client company and the PEO. In addition, the bill would simplifY the 
regulation of PEOs by empowering the Director of the Department of Labor and Industrial Relations to 
notify the Department of Taxation when the GET tax exemption under HRS Section 237-24.75 is being 
denied for a PEO that violates Chapter 373K, HRS. 

Feel free to contact me with any questions or additional input. 

Ray M. O'Leary ,. 
PACE Executive Director/Administrator 

3535 South Woodland Circle ~ Quinton. Virginia 2314J .804-932-9]59" Fax 804-932.-946"1 



February 7,2013 

TO: 

Date: 
Time: 
Place: 

Re: 

The Honorable Rosalyn H. Baker, Chair 
The Honorable Brickwood Galutelia, Vice Chair 
Members of the Senate COlmnittee on COlmnerce and Consumer Protection 

Friday, February 8, 2013 
9:00am 
State Capitol, Conference Room 229 

Senate Bills 510 and 813 Relating to Professional Employer Organizations ("PEO") 

Dear Chair Baker and Vice-Chair Galuteria, 

My name is Anela Saochez, Chief Executive Officer of Aloha Intemational Employment, Inc. 
We are a licensed and bonded Employment Agency established in Hawaii in 1981. On behalf of 
Aloha hltemational Employment, Inc., I would like to thank you for this opportunity to share 
with you aod the cOlmnittee our COlmnents as they relate to SB 510. While we SUppOlt the intent 
of these measures, as noted below, we request the Conllnittee's consideration of celtain 
amendments to insure faimess in the bonding requirement and clality in the definitional section. 
For the record, Aloha Intemational Employment, Inc. SUppOlt SB813, but wishes to hal1110nize 
these bills so that the best provisions of both SB510 aod SB813 are considered alld implemented. 

Aloha Intemational Employment, hlC. provides employnlent services to hundreds of small 
businesses on the four major Hawaiiall Islaods. We ensure they are in compliance with state and 
federal regnlations which allow them the freedom to focus on their businesses. 

As an Employment Agency, Aloha intemational Employment, Inc. is regnlated by the DCCA. 
We understand the need for registration aod reasonable regnlation and we are confident that the 
stakeholders alld legislators will combine effOlts to come up with fair registration and regnlations 
for the PEO industry. 

Overview of Existing Laws (373L, 3731( and Act 129) 
The State has currently struggled with implementing the existing conflicting laws (373L and 
373K) in a meaningful way, especially as Act 129 (2010) required regnlatory functions and 
expCliise outside of the scope of the DLIR's existing scope of regnlation. 

SB 510 Summary 
SB 510 would repeal Chapter 373L, Hawaii Revised Statutes ("HRS"), in its entirety and make 
celiain targeted alnendments to other provisions of the PEO law, HRS Chapter 373K, to simplify 

Maui: IVI, Cent,,; 430 Kele Street, Ste. 301 Kahului, HI 96732 Phone: (808) 871-6373 • Fax: 871-7050 • iVIVW.IJJallihotjobs.cOIJI 
Oahu: Pio"eer Plaza, 900 Fort Street Mall, Ste. 110 Honolulu, HI 96813 • Phone: (808) 441-2718 • Fax: 441-2719 • IVww.oahuhotjobs.com 



and improve the implementation of the law, and to clarify and amend the statutory 
responsibilities between a client company and the PE~. In addition, the bill would simplify the 
regulation of PEOs by empowering the Director of the Department of Labor and Industrial 
Relations to notify the Department of Taxation when the GET tax exemption under HRS Section 
237-24.75 is being denied for a PEO that violates Chapter 373K, HRS. 

Proposed bonding Requirements 
There are only four (4) states in the entire United States that require mandatory bonds: Hawaii, 
North Dakota, New Mexico and South Carolina. The other states only require a bond if the PEO 
does not meet a minimum net worth or working capital requirements (on average, the net worth 
or working capital requirement is $50,000 to $100,000). 

Hawaii currently has a mandatory bond of $250,000, which is the highest in the entire country of 
any state requiring a mandatory bond or a voluntary bond when a PEO does not meet minimum 
net worth requirements. North Dakota, New Mexico and South Carolina all have mandatory 
bonding requirements of $1 00,000 and none oftllese states require audited or reviewed financial 
statements, since a mandatory bond is in place. 

Of the other approximate twenty (20) states that have bonding requirements when the PEO does 
not meet minimum net worth requirements or bonds that are specific to PEOs that provide self
insured workers compensation or other insurances, the maximum bond for PEOs of all sizes is 
$100,000. 

HAPEO and many of the other stakeholders we have met and deliberated with are in agreement 
Witll the concept of a scalable bond. In the spirit of compromise we support a scalable bond per 
the following schedule: 

Annual PEO Payroll 1 

$150,000,001 or higher 
$25,000,001 to $150,000,000 
$0 to $25,000,000 

Bond Amount 
$250,000.00 
$ 50,000.00 
$ 10,000.00 

Mahalo for your time and consideration. We very much appreciate being pali of this process and 
having our voice be heard dUling this 2013 Legislative Session. 

Respectfully submitted, 

{UuiJJ !Ii W()rJl/J~ 
Anela Sanchez 
CEO 

MaUl: Rele ew/,,; 430 IZere Street, Ste. 501 Kahului, HI 96732 Phone: (808) 871-6373 • Fax: 871-7050 • IVlvlV.mallihotjobs.com 
Oahu: Pio"eer Plaza, 900 F01~ Street Mall, Ste. 110 Honolulu, HI 96813 • Phone: (808) 441-2718 • Fax: 441-2719 • IVlVw.oahuhotjobs.com 



TO: 

Date: 
Time: 
Place: 

Re: 

February 7, 2013 

The Honorable Rosalyn H. Baker, Chair 
The Honorable Brickwood Galuteria, Vice Chair 
Members of the Senate Committee on Commerce and Consumer Protection 

Friday, February 8, 2013 
9:00am 
State Capitol, Conference Room 229 

Senate Bills 510 and 813 Relating to Professional Employer Organizations ("PEO") 

Dear Chair Baker and Vice-Chair Galuteria, 

My name is Jennifer Brittin-Fulton, President of the Exceptional Inc. doing business as 
Employers Options. I have been an owner of an employment agency in Hawaii for over thirty 
years. I am an honest small business owner who pays my taxes and my employee's payroll. I 
would like to thank you for this opportunity to share with you and the committee our comments 
as they relate to SB 510. The cost of a $250,000 bond, if you can find one is very costly to small 
business, this bonding requirement discriminates against small business and helps big business. I 
am a board member of HAP EO. While we support the intent of these measures, as noted below, 
we request the Committee's consideration of certain amendments to insure fairness in the 
bonding requirement and clarity in the definitional section (please reference testimony submitted 
by HAPEO for definition amendments). For the record, we support SB813, but wished to 
harmonize these bills so that the best provisions of both SB51 0 and SB813 are considered and 
implemented. 

Overview of Existing Laws (373L. 373K and Act 129) 
The State has currently struggled with implementing the existing conflicting laws (373L and 
373K) in a meaningful way, especially as Act 129 (2010) required regulatory functions and 
expertise outside of the scope of the DLIR's existing scope of regulation. 

SB 510 Summary 
SB 510 would repeal Chapter 373L, Hawaii Revised Statutes ("HRS"), in its entirety and make 
certain targeted amendments to other provisions of the PEO law, HRS Chapter 373K, to simplifY 
and improve the implementation of the law, and to clarifY and amend the statutory 
responsibilities between a client company and the PE~. In addition, the bill would simplifY the 
regulation ofPEOs by empowering the Director of the Department of Labor and Industrial 
Relations to notifY the Department of Taxation when the GET tax exemption under HRS Section 
237-24.75 is being denied for a PEO that violates Chapter 373K, HRS. 

111 Hana Highway, Suite 111- Kahului, ill 96732 - (808) 877-65551 (808) 667-2500 - Fax: (808) 871-2493 



I would be in support of a reasonable scalable bond. 
There are only four (4) states in the entire United States that require mandatory bonds: Hawaii, 
North Dakota, New Mexico and South Carolina. The other states only require a bond if the PEO 
does not meet a minimum net worth or working capital requirements (on average, the net worth 
or working capital requirement is $50,000 to $100,000). 

Hawaii currently has a mandatory bond of $250,000, which is the highest in the entire country of 
any state requiring a mandatory bond or a voluntary bond when a PEO does not meet minimum 
net worth requirements. North Dakota, New Mexico and South Carolina all have mandatory 
bonding requirements of $1 00,000 and none of these states require audited or reviewed financial 
statements, since a mandatory bond is in place. 

Of the other approximate twenty (20) states that have bonding requirements when the PEO does 
not meet minimum net worth requirements or bonds that are specific to PEOs that provide self
insured workers compensation or other insurances, the maximum bond for PEOs of all sizes is 
$100,000. 

HAPEO and many of the other stakeholders we have met and deliberated with are in agreement 
with the concept of a scalable bond. In the spirit of compromise we support a scalable bond per 
the following schedule: 

Annual PEO Payroll I 
$150,000,001 or higher 
$25,000,001 to $150,000,000 
$0 to $25,000,000 

Bond Amount 
$250,000.00 
$ 50,000.00 
$ 10,000.00 

Mahal0 for your time and consideration. We very much appreciate being part of this process and 
having our voice be heard during this 2013 Legislative Session. 

Respectfully submitted, 

~-f~~~ 
. Brittin-Fulton 



William L. Wong, CPA, PFS 
Lauren M. Smith, CPA, PFS 
Nona L. Nishina, CPA 
Hye C. Harper, CPA 
Iris A. Wong, MBA 
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Senator Rosalyn H. Baker, Chair 
Senator Brickwood Galuteria, Vice Chair 
Commerce and Consumer Protection Committee 
Senate District 6 
Hawaii State Capitol 
Honolulu, HI 

RE: 58510 and 58813 
Relating to Professional Employer Organizations 

Ladies and Gentlemen: 

75~5591 Palani Road, Suite 3008 
Kailua~Kona, Hawaii 96740-3633 

Telephone: (808) 329~0911 
Fax: (808) 329·0913 

Email: cpa@wlwong.com 
Website: williamwongcpa.com 

February 7, 2013 

I am a financial and tax consultant, CPA, real estate developer and an owner of a small Professional 
Employer Organization (PEO). I very much recognize that the existing PEO law must be revised to allow 
small PEO owners to comply with the law, to streamline the enforcement of the law by the Department of 
Labor and Industrial Relations (DUR) and the Department of Taxation and to ease the standards of 
compliance on smaller local companies. 

58813 
I am very much in favor of passing 58813 through your committee as it removes very costly requirements 
such as a udit and bonding requirements which unfairly penalizes small local companies and offers little or no 
protection to consumers. It also provides a streamlined reporting system in which any PEO violating the 
provisions of chapter 373K loses its tax exemption for general excise tax purposes, thereby eliminating its 
ability to stay in business. 

DUR has provided testimony that it will cost the State $23 million to implement the successor employer 
provisions of a law that is already in place in the Hawaii Unemployment Law. I vigorously disagree with 
DUR on not allowing PEOs the election of successor employers. However, if this prevents SB813 from 
moving forward, I would very much favor eliminating this provision in favor of passing the rest of the bill as 
it cleans up various prOVisions of the law and correctly allocates responsibilities with respect to worksite and 
offsite employers. 

58510 
Although I favor parts of this bill, if this becomes the prevailing Senate bill, I strongly suggest that the 
attached revisions be made to the bill. These revisions are summarized as follows: 

1. If the definition of co-employer is being eliminated, it is critically important that responsibilities of 
employers (the PEO and the client company) be allocated in terms of functionality and control over 
the workplace and employees. In professional employer organization agreements, client companies 

To ensure compliance with the requirements imposed by IRS Circular 230 (31 C.F.R part 10), you are hereby advised that 
any tax advice contained in this communication (including any attachments) was not intended or written to be used, and 
cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (ii) promoting, 
marketing or recommending to another party any tax-related matter(s) addressed herein. 

<:!IIPFS 
Personal Financial Specialist MEMBER OF THE AMERICAN iNSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS America Counts on CPAs 



have total control over how employees are supervised and treated with respect to employment 
relations with employees, unfair labor practices, discrimination, equal pay, unlawful practices with 
employees, suspension, discharge and other employment practices. A PEa, on the other hand, 
acts as the offsite employer in charge of carrying out the administrative, wage and hour, 
employee benefits, tax, insurance coverage and financial reporting duties for the client company. 
As a result, the PEa cannot become the sole employer in the case of all employment relations 

and practices, as 5B510 is drafted. By doing so would wrongfully allow client companies to 
abrogate their employer responsibilities, simply by entering into a contract with a PEa. This will 
limit DLIR enforcement on a perpetrator, the client company, of the unlawful labor practice. This 
may also allow client companies to hire independent contractors, when they are lawfully 
employees, to escape coverage from various employment laws. 

2. A PEa actually helps client companies comply with payroll laws by employing assigned employees 
of client companies. A PEa also educates client companies on compliance with labor and tax laws 
and assists client companies with safety plans, hazard communication, drug testing, etc. to 
promote a safer workplace. However, PEas do not have control over the worksite of the client 
company and therefore must rely on the client company to carry out its employer obligations with 

employees. 5B510 may have dangerous and unintended consequences of relieving client 
companies of certain obligations to its employees and transferring these obligations to the PEO. 

3. 5B510 obviously tries to preserve the bonding requirements of PEas. However, the main reason 
for the veto of SB2424 in the last session was that the existing law unfairly punishes small PEOs, 
especially locally owned companies, by draining all working capital and cash of the PEa as 
collateral for a bond. To date, only three large companies (the other eight are related to these 
three companies) in Hawaii have been able to procure bonds. If 5B510 insists on some amount 
of bonding, no matter the size of the company, it should instead amend the provision so that the 
amount of the bond is based on the size of the PEa measu red by the total payroll processed by 
the PEa. This will certainly allow a fairer assessment and requirement for the PEa and allow 

smaller PEas to compete in the marketplace. 
4. With regard to bonding, a change should be made to allow a letter of credit equivalent normally 

contained in Hawaii State leases. 

If and only if 5B813 succumbs to and in favor of 58510, I respectfully request the attached 
amendments be made to 5B510. 

Respectfully Submitted, 

William L. Wong CPA, PFS 
Certified Public Accountant 
Personal Financial Specialist 



THE SENATE 
TWENTY-SEVENTH LEGISLATURE, 2013 
STATE OF HAWAII 

S.B. NO. 

A BILL FOR AN ACT 

RELATING TO PROFESSIONAL EMPLOYER ORGANIZATIONS. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

510 

1 SECTION 1. The legislature finds that Act 225, Session 

2 Laws of Hawaii 2007, created a new chapter on professional 

3 employment organizations that provided a general excise tax 

4 exemption to business entities the department of taxation 

5 determined as qualified professional employer organizations. 

6 The legislature further finds that Act 129, Session Laws of 

7 Hawaii 2010, established a new professional employer 

8 organizations chapter that required registration with the 

9 department of labor and industrial relations to ensure 

10 compliance with federal and state labor laws. The legislature 

11 notes that the two separately established statutes, while 

12 intended to operate interdependently for the mutual benefit and 

13 common public purposes of the department of labor and industrial 

14 relations and the department of taxation, could be implemented 

15 more effectively by clarifying any existing incompatible and 

16 ambiguous language. 

17 The purpose of this Act is to clarify professional employer 

18 organization responsibilities, including meeting the statutory 

SB510 PROPOSED AMENDMENTS - HAPEO 
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Page 2 

S.B. NO. 
510 

1 requirements of chapter 373L, Hawaii Revised Statutes, and the 

2 nexus between the registration of professional employer 

3 organizations and qualification for the state general excise tax 

4 exemption. 

5 SECTION 2. Chapter 373L, Hawaii Revised Statutes, is 

6 amended by adding four new sections to be appropriately 

7 designated and to read as follows: 

8 "§373L-A Registration required. No person within the 

9 purview of this chapter shall use the terms "professional 

10 employer organization", or "PEO", or other similar name unless 

11 the person is registered and in compliance with this chapter and 

12 the rules and regulations of the director. 

13 §373L-B Professional employer agreements; notification to 

14 covered employees; notification to department. (a) During the 

15 term of the agreement between a professional employer 

16 organization and its client company, the professional employer 

17 organization shall be deemed the offsite employer of record -for 

18 all assigned employees as defined in seotien 373L 1. As the 

19 employer of the assigned employees, the professional employer 

20 organization, not the client company, shall be solely 

21 responsible for complying with all statutory provisions relating 

22 to the unemployment insurance, workers' compensation, temporary 

SB5l0 PROPOSED AMENDMENTS - HAP EO 
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S.B. NO. 
510 

1 disability insurance, and prepaid health care programs with 

2 respect to the assigned employees. 

3 §373L-C Payroll cost exemption. At the end of each 

4 calendar year, the department shall provide the names, date of 

5 registration, and contact information of all professional 

6 employer organizations that have successfully complied with the 

7 requirements of this chapter to the department of taxation. The 

8 exemption provided under section 237-24.75(3) shall only apply 

9 to professional employer organizations that fulfill and maintain 

10 the registration requirements under this chapter. 

11 §373L-D Fees. No applicant shall be allowed to register 

12 pursuant to this chapter unless the appropriate fees have been 

13 paid. Effective July 1, 2013, the director shall collect fees 

14 pursuant to this chapter as follows: 

15 (1 ) Registration fee $500 

16 ill Biennial renewal fee $750 

17 ill Restoration fee $1500 

18 until such time as the director amends the fees by rulemaking 

19 pursuant to chapter 91. The fees shall be deposited into the 

20 state general fund." 

21 SECTION 3. Section 237-24.75, Hawaii Revised Statutes, is 

22 amended to read as follows: 

SB510 PROPOSED AMENDMENTS - HAPEO 
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S.B. NO. 
510 

1 n§237-24.75 Additional exemptions. In addition to the 

2 amounts exempt under section 237-24, this chapter shall not 

3 apply to: 

4 (1) Amounts received as a beverage container deposit 

5 collected under chapter 342G, part VIII; 

6 (2) Amounts received by the operator of the Hawaii 

7 convention center for reimbursement of costs or 

8 advances made pursuant to a contract with the Hawaii 

9 tourism authority under section 201B-7[~]; and[} 

10 ~] (3) Amounts received[}] by a professional [employment] 

11 employer organization that is registered with the 

12 department of labor and industrial relations pursuant 

13 to chapter 373L, from a client company equal to 

14 amounts that are disbursed by the professional 

15 [emplo)~ent] employer organization for employee wages, 

16 salaries, payroll taxes, insurance premiums, and 

17 benefits, including retirement, vacation, sick leave, 

18 health benefits, and similar employment benefits with 

19 respect to assigned employees at a client company; 

20 provided that this exemption shall not apply to 

21 amounts received by a professional [employment] 

22 employer organization [upon failure of the 

SB510 PROPOSED AMENDMENTS - HAPEO 
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S.B. NO. 
510 

1 professional employment organi~ation to collect, 

2 account for, and pay over any income talE 'dithholding 

3 for assigned employees or any federal or state talEOs 

4 for "hich the professional employment organisation is 

5 responsible.] after: 

6 (A) Notification from the department of labor and 

7 industrial relations that the professional 

8 employer organization has not fulfilled or 

9 maintained the registration requirements under 

10 this chapter; or 

11 ~ A determination by the department that the 

12 professional employer organization has failed to 

13 pay any tax withholding for assigned employees or 

14 any federal or state taxes for which the 

15 professional employer organization is 

16 responsible. 

17 As used in this paragraph, ["professional employment 

18 organisation" ,] "professional employer organization" , 

19 "client company", and "assigned employee" shall have 

20 the meanings provided in section [373K l.] 373L-1." 

21 SECTION 4. Section 373L-l, Hawaii Revised Statutes, is 

22 amended as follows: 
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1 1. By adding ~four new definitions to be appropriately 

2 inserted and to read: 

3 ""Assigned employee" means an employee of the professional 

4 employer organization who is assigned to perform services at the 

5 worksite of a client company. Assigned employee has the same 

6 meaning as the term "leased employee" as defined in section 

7 414 (n) (with respect to employee leasing) of the Internal 

8 Revenue Code of 1986, as amended. 

9 "Department" means the department of labor and industrial 

10 relations. " 

11 "Offsite employer of record" means a professional employer 

12 organization pursuant to a professional employer agreement to 

13 which is contractually assigned the financial and administrative 

14 duties of a client company, including human resources 

15 administration, payroll and payroll taxes, workers'compensation 

16 and temporary disability coverage, state unemployment, and 

17 prepaid health care coverage of assigned employees. 

18 "Work site employer" mean the client company, pursuant to a 

19 professional employer agreement, that retains workplace 

20 management and supervisory control and responsibility of the 

21 assigned employees including compliance with labor or employment 

22 laws, collective bargaining rights, anti-discrimination 
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1 provisions, or other laws with respect to the protection and 

2 rights of employees under the Hawaii Employment Relations Act 

3 and the Employment Practices laws of chapters 377 and 378. 

4 2. By amending the definitions of "client company", 

5 "professional employer agreement", and "professional employer 

6 organization" to read: 

7 ""Client company" means any person [who enters into a 

8 professional employer agreement \lith a professional employer 

9 organisation.] that enters into a professional employer 

10 agreement with a professional employer organization and is 

11 assigned employees to its worksite by the professional employer 

12 organization under that agreement. 

13 "Professional employer agreement" means a written contract 

14 by and between a client company and a professional employer 

15 organization that provides for the following: 

16 ( 1) [The eo employment of eovered employees, and] 

17 Assignment of employees to the worksite of the client 

18 company; 

19 (2 ) [The alloeation of employer rights and obligations 

20 bet·deen] Description of duties and responsibilities of 

21 the client company and the professional employer 
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1 organization with respect to the [eovered] assigned 

2 employees[~]; and 

3 ill ClarifieatioR of the P~rofessional employer 

4 organization as the employer of the assigned employees 

5 for purposes of complying with all statutory 

6 provisions relating to the unemployment insurance, 

7 workers' compensation, temporary disability insurance, 

8 and prepaid health care programs with respect to the 

9 assigned employees. 

10 "Professional employer organization" or "organization" 

11 means [any person that is a party to a professional employer 

12 agreement ',vith a elient eompany regardless of ,.nether the person 

13 uses the term or conducts business CJEpressly as a "professional 

14 employer organisation", "PEO", "staff leasing company" , 

15 "registered staff leasing company", "employee leasing company" , 

16 "administrative employer", or any other similar name .] ~ 

17 business entity that assigns employees to the worksites of its 

18 client companies on a long-term, rather than temporary or 

19 project-specific basis. The term does not include temporary 

20 help services or other similar arrangements." 

21 3. By deleting the definitions of "co-employment" and 

22 "covered employee". 
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1 [""Co employment" means a relationsfiip tfiat is intended to 

2 be an ongoing relationsfiip ratfier tfian a temporary or projeet 

3 specific one, Hfierein tfie rigfits, duties, and obligations of an 

4 employer tfiat arise out of an employment relationsfiip fiave been 

5 allocated bet,leen tfie client company and tfie professional 

6 employer organization pursuant to a professional employer 

7 agreement and tfiis efiapter. 

8 "Covered employee" means an individual fiaving a co 

9 employment relationsfiip ,litfi a professional employer 

10 organization and a client company ,lfio meets all of tfie follmling 

11 criteria. 

12 +±+ Tfie individual fias received Hritten notice of co 

13 employment '.litfi tfie professional employer 

14 organization, and 

15 +2+ Tfie individual's co employment relationsfiip is 

16 pursuant to a professional employer agreement subject 

17 to tfiis cfiapter. Individuals "fio are officers, 

18 directors, sharefiolders, partners, and managers of the 

19 client company sfiall be covered employees to the 

20 OJ(tent that the professional employer organization and 

21 the client company have OJEpressly agreed in the 

22 professional employer agreement that the individuals 
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1 shall be sovered employees, provided that the 

2 individuals meet the sriteria of this definition and 

3 ast as operational managers or perform day to day 

4 operational ser.riees for the elient sompany. n 1 

5 SECTION 5. Section 373L-2, Hawaii Revised Statutes, is 

6 amended to read as follows: 

7 n[-fl§373L-2[-3-l Registration required. (a) Every 

8 professional employer organization shall register with the 

9 director by providing all of the information required by this 

10 section and by rules adopted by the director pursuant to chapter 

11 91 prior to entering into any professional employer agreement 

12 with any client company in this State. Registration shall not 

13 be approved unless all of the applicable provisions of this 

14 chapter have been met to the satisfaction of the department. 

15 (b) Registration information required by this section 

16 shall include: 

17 (1 ) The name or names under which the professional 

18 employer organization conducts or will conduct 

19 business; 

20 (2) The address of the principal place of business of the 

21 professional employer organization and the address of 
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1 each office that the professional employer 

2 organization maintains in this State; 

3 (3) The professional employer organization's general 

4 excise tax number; 

5 (4) A copy of the certificate of authority to transact 

6 business in this State issued by the director of 

7 commerce and consumer affairs pursuant to title 23 or 

8 title 23A, if applicable; 

9 (5) A list, organized by jurisdiction, of each name under 

10 which the professional employer organization has 

11 operated in the preceding five years, including any 

12 alternative names; names of predecessors; and, if 

13 known, names of successor business entities; 

14 (6) A statement of ownership, which shall include the name 

15 of each person who, individually or acting in concert 

16 with any other person or persons, owns or controls, 

17 directly or indirectly, twenty-five per cent or more 

18 of the equity interests of the professional employer 

19 organization; 

20 (7) A statement of management, which shall include the 

21 name of any person who serves as president or chief 

22 executive officer or who otherwise has the authority 
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1 to act as a senior executive officer of the 

2 professional employer organization; 

3 (8 ) Proof of valid workers' compensation coverage of 

4 assigned employees in compliance with all laws of this 

5 State; 

6 (9 ) Proof of compliance with the Hawaii temporary 

7 disability insurance law for all assigned employees; 

8 (10 ) Proof of compliance with the Hawaii prepaid health 

9 care act for all assigned employees [as re~ards all 

10 employees of the professional employer or~anization] ; 

11 (11) Proof of eomplianee lJith the Ila"aii employment 

12 seeurity la,:, ineluding payment of any applieable 

13 employer liability pursuant to ehapter 383; [and] 

14 (12) [1'. finaneial statement prepared in aeeordanee lo'ith 

15 ~enerally aeeepted aeeountin~ prineiples, audited by 

16 an independent eertified publie aeeountant lieensed to 

17 praetiee in the State, and lo'ithout qualifieation as to 

18 the ~oin~ eoneern status of the professional employer 

19 or~anization.] The name, address, and phone number of 

20 the financial institution utilized by the professional 

21 employer organization for payroll purposes that 

22 operates and maintains branches in the State; and 
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1 l1ll The name of each client company that is party to a 

2 professional employer agreement with a professional 

3 employer organization to the department on a form 

4 approved by the department within five thirty business 

5 days of the initiation of the agreement and within 

6 fi'Je thirty business days of the termination of the 

7 agreement. 

8 (c) Registration under this section shall expire on 

9 [December 31] June 30 of each [odd numbered] even-numbered year. 

10 Before [December 31] June 30 of each [odd numbered] even-

11 numbered year, the director or the director's authorized 

12 delegate shall mail a renewal application for registration to 

13 the address on record of the registrant. In connection with 

14 renewal of registration, a professional employer organization 

15 shall provide all of the information required by subsection (b). 

16 Failure to renew a registration shall result in termination of 

17 that registration. Registrations that have been terminated 

18 pursuant to this section shall be required to pay the 

19 restoration fee. 

20 (d) The director shall establish fees and requirements for 

21 registration, [maintenance of re~istration,] renewal, and 

SB510 PROPOSED AMENDMENTS - HAP EO 

IIIIIIIIIII~ IIIIIIIIIIII~ IIIIII~IIIIIIIIIIIIIIIII ~IIIIIIIIIIIIIIIIIIIIIIII~ 11111111111111111111111111111111111111111111111111111111111111111111111111111111 ~ 1111 



Page 14 

S.B. NO. 
510 

1 restoration of registration for professional employer 

2 organizations by rule pursuant to chapter 91." 

3 SECTION 6. Section 373L-3, Hawaii Revised Statutes, is 

4 amended to read as follows: 

5 ____ ~[[1§373L-3111 Bond required. (a) No. professional 

6 employer organization shall enter into a professional employment 

7 agreement with a client company in the State unless the 

8 professional employer organization posts a performance or 

9 payment bond or a letter of credit equivalent to the required 

10 bond amount, based on total payroll of the professional employer 

11 organization as follows: 

12 (i) For payroll from $0 to $25,000,000, the bond amount 

13 shall be $10,000; 

14 (ii) For payroll from $25,000,001 to $150,000,000, the 

15 bond amount shall be $50,000; 

16 (iii) For payroll over $150,000,000, the bond amount 

17 shall be $250,000. 

18 in the amount of $250,000, '"hiGh is a performance or finanGial 

19 guaranty type bond naming t];'he director shall be named as the 

20 obligee and the bond shall be called only if the department has 

21 proven damaqes with respect to the client company for 

22 nonperformance by the professional employer organization, other 
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1 than non-payment by the client company of its obligations under 

2 the professional employer organization agreement. aftcl-The 

3 bond'.Jhieh may be canceled only if the professional employer 

4 organization gives sinty thirty days prior written notice to the 

5 surety or if the surety gives thirty days prior written notice 

6 to the director of cancellation of the bond. The requirements 

7 of this section shall be satisfied by a single bond. If a 

8 professional employer organization has more than one branch 

9 location, the bond shall cover all locations. 

10 

11 (b) The bond or its letter of credit equivalent required 

12 by this section shall be issued by a surety or federally insured 

13 lending institution authorized to do business in the State to 

14 indemnify a client company who may suffer loss as a result of 

15 nonperformance by a professional employer organization. 

16 

17 (c) Upon cancellation or expiration of the bond, the 

18 surety or insurer shall remain liable for any claims against the 

19 bond for a period of six months; provided that: 

20 

21 (1) The debts ',o'Cre loss was incurred by the client company 

22 while the bond was in effect; and 
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1 

2 (2) The director notifies the suretYL B£ insurer, or 

3 lending institution as the case may be, of any claims within 

4 ninety days of discovery of any claims. 

5 

6 (d) The surety_,_-eT-insurer, or lending institution is not 

7 required to release any moneys or collateral to the professional 

8 employer organization during the six months after cancellation 

9 of the bond. 

10 

11 (e) Failure to have in effect a current bond shall result 

12 in automatic forfeiture of registration pursuant to this chapter 

13 and shall require the professional employer organization to 

14 immediately cease doing business in the State. A professional 

15 employer organization whose registration is forfeited shall 

16 apply as a new applicant for registration in order to resume 

17 business in the State. 

18 SECTION ~7. Chapter 373K, Hawaii Revised Statutes, is 

19 repealed. 

20 SECTION ~8. This Act does not affect rights and duties 

21 that matured, penalties that were incurred, and proceedings that 

22 were begun before its effective date. 
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SECTION ~~. In codifying the new sections added by section 

2 2 of this Act, the revisor of statutes shall substitute 

3 appropriate section numbers for the letters used in designating 

4 the new sections in this Act. 

SECTION ~lO. Statutory material to be repealed is 

6 bracketed and stricken. New statutory material is underscored. 

SECTION ±Bll. This Act shall take effect upon its 

8 approval. 

9 

INTRODUCED BY: 
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Report Title: 
Professional Employer Organizations; Registration; Fees 

Description: 
Repeals chapter 373L, Hawaii Revised Statutes. Clarifies 
professional employer organization responsibilities with respect 
to meeting the statutory requirements of the repealed chapter 
373L, Hawaii Revised Statutes, and the nexus between the 
registration of professional employer organizations and 
qualification for the state general excise tax exemption. 

The summary description of legislation appearing on this page is for informational purposes only and is 
not legislation or evidence of legislative intent. 
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February 11, 2013 

 
TO:  The Honorable Rosalyn H. Baker, Chair 

The Honorable Brickwood Galuteria, Vice Chair 
Members of the Senate Committee on Commerce and Consumer Protection 
 

Date:  Tuesday, February 12, 2013 
Time:  10:00am 
Place:  State Capitol, Conference Room 229 

 
Re: Additional Testimony and Follow-up:  Senate Bills 510 and 813 Relating to PEOs 
 
 
Dear Chair Baker and Vice-Chair Galuteria, 
 
Thank you for your and your committee’s time last Friday to hear testimony from our group and 
individual members. We appreciate the time and consideration you have given us to address the 
bonding and definitional sections. 
  
Since the hearing on Friday morning, HAPEO has taken the following steps:   
 

 Telephone call on the afternoon of Friday, February 8 between DLIR (Bill Kunstman) 
and Matt Delaney (HAPEO) to discuss the different views being taken by the DLIR and 
the PEO industry pertaining to “co-employment”, “worksite employer”, “offsite 
employer” and the legal issues between the PEO and the client company. 

 I offered to fly back from California to meet in person with the DLIR and Bill Kunstman 
and the DLIR reiterated we could accomplish everything we needed to over the phone 
and via email. 

 HAPEO reached out to its membership to solidify its position and obtain approval from 
its membership regarding its priorities and suggested revisions. 

 Reached out to the two larger PEOs (ProService and Altres) to see if they would like to 
join HAPEO’s efforts and work collectively with the balance of the industry and the 
DLIR.  As of 1:15pm on Monday, HAPEO has not received any response back from 
either of the two larger companies. 

 
HAPEO’s Priorities 
 
HAPEO has the following three (3) priorities regarding the proposed PEO legislation: 

(1) Scalable Bond – It is HAPEO’s priority to have a scalable bond as we have detailed out 
in our prior testimony: 
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Annual PEO Payroll 1   Bond Amount 
$150,000,001 or higher  $250,000.00 
$25,000,001 to $150,000,000  $  50,000.00 
$0 to $25,000,000   $  10,000.00  
 
Letter of Credit 
HAPEO suggests that a Letter of Credit may be used as a substitute for a surety bond. 
 

Per our discussions with the DLIR, the bonding is not their area of expertise, however, if you 
recall from SB2424, the DLIR supported a scalable bond last year.  The inequity in SB2424 was 
the scale was too low and PEO’s of all sizes were automatically at the highest bond requirement. 

There are only four (4) states in the entire United States that require mandatory bonds:  Hawaii, 
North Dakota, New Mexico and South Carolina.  The other states only require a bond if the PEO 
does not meet a minimum net worth or working capital requirements (on average the net worth 
or working capital requirement is $50,000 to $100,000).  Hawaii currently has a mandatory bond 
of $250,000, which is the highest in the entire country of any state requiring a mandatory bond or 
a voluntary bond when a PEO does not meet minimum net worth requirements.  North Dakota, 
New Mexico and South Carolina all have mandatory bonding requirements of $100,000 and 
none of these states requires audited or reviewed financial statements.   
 
Of the other approximate twenty (20) states that have bonding requirements when the PEO does 
not meet minimum net worth requirements or bonds that are specific to PEO’s that provide self-
insured workers compensation or other insurances, the maximum bond for PEOs of all sizes is 
$100,000. 
 
There is a big difference between ProService and Altres (compared to a Costco or Safeway) and 
the smaller PEOs (compared to the local store on the neighborhood corner serving their 
community).  Contrary to Mr. Barron Guss’ written testimony for SB510, to date, there are only 
two (2) local PEO’s that are registered and licensed as a PEO in Hawaii:  Altres and ProService.   

There is public testimony from Mr. Guss at the HB144 public hearing in which he states:    

“It’s not about the numerical value of the bond. Truth be told, it could be less, it could be more. It’s about 
the process of getting the bond that’s so very important.” 

(2) Removal of the Audit – We and the DLIR strongly supports SB510 as currently written 
with the elimination of the audited financial statements.  

 

 

                                                            
1 Source:  IRS Form 941 to be submitted to DLIR or DCCA for verification of Bond amount. 
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(3) Amendments to the “definition” section – HAPEO has been working diligently with 

DLIR on suggested language changes.  DLIR has been open and agreed to some of the 
suggested changes and has disagreed with other changes.  Our dialogue and interaction 
has been very professional and with the same intent of clearly defining the rights and 
responsibilities between the DLIR, the PEO and their clients. 
 
Suggested Definitional Changes: 
 

(i) The definition of assigned employee should be amended to add language 
that equates an assigned employee with a leased employee as defined in 
Section 414(n) or the IRS Code. 

 
(ii) Clarify that “Offsite employer of record” means a professional employer 

organization pursuant to a professional employer agreement to which is 
contractually assigned the financial and administrative duties of a client 
company, including human resources administration, payroll and payroll 
taxes, workers’ compensation and temporary disability coverage, state 
unemployment, and prepaid health care coverage of assigned employees. 

 
(iii) “Work site employer” mean the client company, pursuant to a professional 

employer agreement, that retains workplace management and supervisory 
control and responsibility of the assigned employees including compliance 
with labor or employment laws, collective bargaining rights, anti-
discrimination provisions, or other laws with respect to the protection and 
rights of employees under the Hawaii Employment Relations Act and the 
Employment Practices laws of chapters 377 and 378. 

 
 
2013 Legislative Session 
We will continue to work collaboratively with all stakeholders to improve the current laws that 
were passed back in 2010, and which have still not been implemented in their entirety as a result 
of challenges with bonding requirements, audited financials, and some other factors.  HAPEO is 
also committed to working with both the DLIR and DCCA to assist in the implementation of the 
registration process.   
 
HAPEO is also committed to working together with the larger PEOs in the State to insure that 
consumers are protected by some measure of financial responsibility coupled with healthy 
competition in the industry. 
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We have attached suggested changes to SB510 for your review and consideration. 
 
Mahalo for your time and consideration.  We very much appreciate being part of this process and 
having our voice be heard during this 2013 Legislative Session.   
 
 

Respectfully submitted, 
  

 
 
 

Matthew S. Delaney 
President of the Board 
HAPEO 

 
 


